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27 July 2020 

Our ref: LAN20001 
 
 
Chief Executive Officer 
Landcom 
Level 14, 60 Station Street 
Parramatta NSW 2150  

Attention: Rachel Gralton, Nicole Woodrow  

Email 

Dear Sir, 

SPP-19-00010 108 Burdekin Rd, Schofields | Sydney Central City 
Planning Panel’s deferral of determination of DA  

Introduction 

1 I refer to my correspondence and discussions with Rachel Gralton and Nicole 
Woodrow and their request that I provide advice in respect of the decision of the 
Sydney Central City Planning Panel (Panel) on 3 June 2020 to defer determination of 
the above development application (DA). 

2 The decision to defer determination of the DA (Deferral Decision) was stated in the 
‘Determination and Statement of Reasons’ issued by the Panel to be for ‘independent 
design review and further consultation with Council’s waste servicing division’. 

Summary of Advice  

3 The Deferral Decision demonstrates a significant misunderstanding by the Panel of its 
role in determining the DA under s4.15 of the Environmental Planning & Assessment 
Act 1979 (EPA Act) which is likely to lead the Panel into legal error. 

4 Landcom should request that the Panel proceeds to determine the DA as a matter of 
urgency, or Landcom will consider its options to progress the DA either by requesting 
the intervention of the Minister for Planning & Public Spaces (Minister), noting that 
Landcom can rely on the Crown development provisions of the EPA Act, or by lodging 
an appeal against a deemed refusal of the DA to the Land & Environment Court. 

5 Landcom should also refer to the Information Sheet on Planning Reforms prepared by 
the Department of Planning, Industry and Environment (DPIE) which requires panels 
to determine DAs within 2 weeks of submission of an assessment report on the DA. 
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6 A wide ranging urban design review not only of the DA, but of the applicable planning 
controls is not only antipathetic to the scheme of the EPA Act, but undermines DPIE’s 
reforms in respect of planning panels and the intent of the Planning Acceleration 
Program. 

Reasons for Deferral Decision 

7 The reasons for the Deferral Decision given on 3 June 2020 (Reasons) state that ‘as 
the proposal is for a ‘demonstration project’…the Panel considers urban design 
excellence to be essential’ and that these factors are not ‘adequately demonstrated 
by the current Masterplan’. 

8 The Reasons seek further explanation of how the low rise medium density housing 
‘typology’ has been applied to the Masterplan and suggests comparisons to overseas 
and local housing projects. 

9 It is noted that the ‘Masterplan’ referred to in the Reasons is a site specific masterplan 
which forms part of Schedule 1 to the Blacktown City Council Growth Centres 
Precinct Development Control Plan (DCP), being the provisions of the DCP regarding 
the Alex Avenue Precinct. That is, the Masterplan is not a part of the DA, but is part of 
the adopted DCP. The DA complies with and is entirely consistent with the DCP. 

10 The Reasons note the Applicant’s intention to provide design guidelines and seek an 
explanation of how motivated developers would be expected to take-up and apply the 
design guidelines. 

11 The Reasons express concern with the DCP which encourages battle-axe blocks for 
the Alex Avenue Precinct and requests further independent urban design testing to 
determine if battle-axe blocks ought to be encouraged in that Precinct. 

Advice  

Failure to Properly Apply the DCP 

12 The Reasons in the Deferral Decision indicate that the Panel is in danger of 
fundamentally breaching the requirement in s4.15(1)(a)(iii) of the EPA Act to have 
regard to any development control plan applying to the land to which the DA relates, 
and to consider that development control plan as a focal point for the assessment of 
the DA. 

13 In Zhang v Canterbury City Council [2001] NSWCA 167 the NSW Court of Appeal 
held that an applicable development control plan ‘had to be considered as a 
“fundamental element” in or a “focal point” of the decision making process and was 
entitled to significant weight in the decision making process’. 

14 In doing so the Court of Appeal found that the Commissioner of the Land & 
Environment Court had committed a legal error as a result of substituting his own 
standard for that in the duly adopted development control plan.  

15 There are numerous other cases in which similar comments have been made, and 
Commissioners and other Court officers have been considered to have committed 
legal errors by attempting to substitute some other policy or standard in lieu of those 
in the applicable development control plan.  

16 After discussing a number of such cases, the Court of Appeal in Botany Bay City 
Council v Premier Customs Services Pty Limited  [2009] NSWCA 226 said: 

‘the Council however argued, in my view correctly (in light of Zhang and 
Ligon), that the Commissioner was not entitled to take the view that the 
standards set by the DCP were inappropriate for reasons of general 
policy’. 
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(my emphasis) 

17 The Court of Appeal went on to repeat the words of McClellan CJ, as he then was, in 
Stockland Development Pty Limited v Manly Council [2004] NSWLEC 472; (2004) 
136 LGERA 254 that: 

“consistency of decision-making must be a fundamental objective of those 
who make administrative decisions” and that “that objective is assisted by the 
adoption of development control plans and the making of decisions in 
individual cases which are consistent with them” (at [88]). 

(my emphasis) 

18 The DCP is the development control plan which applies to the land to which the DA 
relates (Site). Schedule 1 of the DCP contains site specific provisions in respect of 
the Site. 

19 Those site specific provisions, including the ‘Precinct Masterplan’ are required to be 
taken into account by the Panel and to be a focal point and a fundamental element of 
the decision making process, and the key controls against which the DA is assessed. 

20 By requesting an urban design review of the Masterplan and the provisions of the 
DCP, the Panel is likely to commit a legal error in the determination of the DA, similar 
to the legal errors referred to in the above cases. The only purpose of the review 
could be for the Panel to consider urban design input into the appropriateness of the 
DCP or Masterplan provisions, which is not a relevant consideration, in substitution 
for considering the terms of the DCP itself, which is a mandatory relevant 
consideration. To do so would be a breach of the EPA Act and legal error which 
would vitiate any decision of the Panel. 

21 Whether or not the Panel considers that the DCP should encourage battle-axe blocks 
for the Site or is otherwise appropriate, is irrelevant to the development assessment 
process. It was exclusively the role of the Council in adopting Schedule 1 of the DCP 
to determine whether that type of development was appropriate on the Site and in the 
Alex Avenue Precinct and the Panel’s role is to apply the Council decision (evidenced 
in the terms of the DCP itself) when assessing the DA. 

Assessment of the DA Before the Panel 

22 The Deferral Decision also fundamentally misconstrues the broader assessment role 
under s4.15 of the EPA Act. 

23 The role of the consent authority under s4.15 is determine the development 
application before it, and in doing so to assess the matters set out in s4.15 as are of 
relevance to that development application. 

24 The role of a consent authority under Part 4 is not to consider alternatives to the 
development described in the development application before it, or to consider 
whether some other development might be preferable. This is to be contrasted to the 
determination of development under other parts of the EPA Act, such as Division 5.1, 
which specifically requires consideration of feasible alternatives in any required 
environmental impact statement (see Schedule 2 of the Environmental Planning & 
Assessment Regulation 2000). 

25 The Reasons indicate that the Panel is likely to fail to properly consider only the 
matters that are of relevance to the DA by: 

25.1 focusing on the fact that the DA has been described as a ‘demonstration 
project’ and therefore assessing the development proposed in the DA in terms 
of how it can be applied or copied in future development applications not 
before the Panel; 
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25.2 requiring consideration of the DA against ‘test cases’ and overseas or local 
examples, rather than considering the appropriateness of the proposal in the 
DA itself; and 

25.3 seeking to understand how future developers might react to or take up design 
guidelines, again, being matters outside the scope of the DA before the 
Panel.   

26 I further note that the precedent that a proposed development might be considered to 
set can only be relevant to the determination of the development application for that 
development in very limited circumstances. Those circumstances include that the 
proposed development is objectionable in itself and that there is a sufficient likelihood 
of similar applications (see Goldin v the Minister for Transport Administering the Ports 
Corporatisation and Waterways Management Act 1995 [2002] NSWLEC 75). Those 
preconditions are not met, and the fact that the DA is described as a ‘demonstration 
project’ cannot alter the assessment role under s4.15 or require the Panel to consider 
the possible making of similar applications in the future 

27 The above indicates that the Panel is again likely to fall into legal error by misapplying 
s4.15 of the EPA Act and having regard to irrelevant considerations in its 
determination of the DA. 

Procedural Errors in Panel Meeting 

28 I also understand that Landcom is concerned about the conduct of the Panel at the 
meeting at which the Deferral Decision was made. 

29 Council’s waste services officer was in attendance at the meeting in order to assist 
the Panel with advice on technical waste servicing matters. 

30 During the course of the Panel meeting, I am instructed that the Council’s waste 
services officer was asked generally her view in respect of the development, and 
expressed a view as to whether or not the DA should be approved. 

31 The Sydney & Regional Planning Panels Operational Procedures (dated 1 January 
2020, which are to be updated effective from 1 August 2020) (Procedures) provide 
on page 35 for presentations by the Council assessment officer (or a representative) 
and other technical experts from the Council at a Panel meeting. The Procedures in 
respect of technical experts are that the chair may ask the Council’s technical experts 
for ‘clarification of specific issues’.  

32 It states that ‘other technical experts from the council/Department may also be 
present (such as traffic engineers) and the chair may ask for clarification of specific 
issues’. 

33 It is contrary to the Procedures for a technical expert such as Council’s waste officer 
to be asked more general questions in respect of the DA, as occurred at the Panel 
meeting.  

DPIE Information Sheet on Planning Panels  

34 DPIE has recently released the Planning Panel Reforms Information Sheet 
(Information Sheet). It provides that from 1 August 2020 local planning panels and 
regional planning panels will be required:  

• to make determinations within two weeks of being provided an 
assessment report; 

• oblige panel chairs to work with council to ensure key issues are 
addressed during assessment in order to minimise deferrals by the 
panels at determination stage; 
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• require the panels to provide reasons for deferring a decision and set 
timeframes in which any additional information must be provided in order 
to finalise the determination. 

35 Whilst those reforms are not currently in in force, it is clear that the Deferral Decision 
would be contrary to the new procedures in addition to being legally unsound.   

Recommendations 

36 I understand that Council has commenced the urban design review requested by the 
Panel.  

37 Notwithstanding this, Landcom should press for the Panel to determine the DA 
without awaiting the outcome of that review. The review is not relevant to the 
assessment of the DA, will result in unnecessary further delay, and there is no legal 
basis for it to occur. 

38 If there is to be any consideration of the urban design review, it must be limited to a 
consideration of the merits of the development the subject of the DA.  

39 Under s4.7 of the EPA Act Council has certain consent authority functions of a 
Sydney District planning panel including undertaking assessments of the proposed 
development. What the Panel has requested goes beyond that function for the 
reasons outlined above.  

40 Landcom should also consider either: 

40.1 lodging an appeal against the deemed refusal of its DA to the Land & 
Environment Court; or 

40.2 requesting the intervention of the Minister. 

41 As you know, Landcom is the Crown for the purposes of the Crown development 
provisions of the EPA Act, with the effect that conditions cannot be imposed on any 
consent granted to the DA, and the DA cannot be refused, without the consent of 
Landcom or the Minister. In those circumstances the approach of the Panel, and the 
additional expenditure and delays occasioned by the deferral of a decision to consider 
irrelevant information should be strongly resisted. 

42 If you would like to discuss this matter further, please contact me on 02 8235 9703. 

Yours Sincerely,  

 
Megan Hawley 
Partner  
 
D:  02 8235 9703 
M:  0433 766 644 
E:  megan.hawley@lindsaytaylorlawyers.com.au   

 


